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ORDER

The DBS Bank Limited (for brevity ‘Bank’) has filed the
instant application under Section 7 of the Insolvency and
Bankruptcy Code, 2016 (for brevity ‘the Code’) in its capacity as
‘Financial Creditor’. The prayer made by the Bank is that
corporate insolvency resolution process may be initiated against
Edu Smart Services Private Limited —‘Corporate Debtor’ for its
inability to pay debts. According to the averments made by the
‘Financial Creditor’, the Bank is a body corporate incorporated in
Singapore. It has its head Office at 12, Marina Boulevard,
Marina Bay Financial Centre Tower 3, Singapore-018982 and its
Branch Office is at Capital Point, Baba Kharak Singh Marg,
Conﬁaught Place, New Delhi-110 001. The ‘Corporate Debtor’-
Respondent has also been incorporated in Delhi on 02.07.2009
with authorised share capital of Rs. 825,000,000/~ . The paid up

share capital is Rs.450,100,000/-.

2. The Bank has also proposed the name of Interim Resolution
Professional, Ms. Ritu Rastogi, D-2/33, 2nd Floor, Janak Puri,

New Delhi.
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3. The Bank has disclosed that a term loan amounting to
Rs.500 millions was sanctioned on 12.10.2011 and it was
disbursed on 19.10.2011. Another credit facilities of
Rs. 175 million was again sanctioned on 18.07.2013 and of this

Rs.1,35,000,000/- was disbursed on different dates as are given

below:-

Issue Date Loan Amount in Rupees
23-Jul-2013 40,000,000.00
13-Jan-2014 13,000,000.00
30-Dec-2013 15,000,000.00
23-Apr-2014 10,000,000.00
11-Oct-2013 7,500,000.00
15-Jan-2014 12,000,000.00
27-Mar-2014 5,000,000.00
07-Oct-2013 10,000,000.00
30-Sep-2013 22,500,000.00

4. The default occurred on 21.07.2015 and as on 01.05.2017,
the total amount due was Rs. 13,96,01,507.78/-. A computation
of the outstanding due has also been placed on record.
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5. In the particulars of security, the ‘Financial Creditor’ has
disclosed that a charge in its favour stand duly registered with
the RoC. The credit facilities in terms of the Facility Documents
and by virtue of the Hypothecation Deed was to be secured by
exclusive charge on receivables worth Rs.750 million from
designated schools, which included the current receivables pool
of 414 Schools and proposed receivables of 48 Schools. True
copies of CHG-1 Form for creation of charge, CHG-1 Form for
modification of charge, Certificate of Registration of charge,
Certificate of registration for modification of charge and valuation
report have been placed on record. The latest and complete copy
of the Financial Statement reflecting all amendments and waivers
have also been placed on record. Further copies of entries in the
Bankers Book in accordance with the Bankers Books Evidence
Act, 1981 have also been attached, which are true copies of the
Statement of Accounts, Balance Confirmation Certificate in

accordance with the Bankers Books Evidence Act, 1891

o elongwith IT Certificate.
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6. There are a number of other documents attached to the

application to prove the existence of financial debt, the total

outstanding amount and the date of default, which are as under:

() True copy of the offer cum Sanction letter no.
CDT/ADMIN/503/2011 dated 12t October, 2011

(ANNEXURE-G).

(ii) True copy of the Board Resolution dated 13t October,

2011 passed by the Corporate Debtor-(ANNEXURE-H).

(iii) True copy of the Term Loan Agreement dated 13th

October, 2011 for INR 500 Million (ANNEXURE-I).

(iv) True copy of the Demand Promissory Note dated 13th
October, 2011 in the sum of Rs.500,000,000 (Rupees
Five Hundred Million only) with interest thereon

(ANNEXURE-K).

(v) True copy of Letter of Continuity dated 13th October,

2011 (ANNEXURE-L).

(vij True copy of Deed of Hypothecation dated 13th

@/MOH for INR 500 Million (ANNEXURE-J).
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(vii)

(viii)

(%)

(x1)

(xii)

True copy of the Corporate Guarantee of M/s.

Educomp Solutions Limited (ANNEXURE-M).

True copy of the offer cum Sanction letter no.
CDT/ADMIN/396/2013 dated 18t July, 2013-

(ANNEXURE-N).

True copy of the Board Resolution dated 18t July,
2013 passed by the Corporate Debtor- (ANNEXURE-

0).

True copy of the Term Loan Agreement dated 18t July,

2013 for INR 175 Million - (ANNEXURE-P).

True copy of the Demand Promissory Note dated 18th
July, 2013 in the sum of Rs.175,000,000 (Rupees One
Hundred Seventy Five Million Only) with interest

thereon - (ANNEXURE-R).

True copy of the Deed of Hypothecation dated 18th
July, 2013 to secure repayment of the credit facility for

INR 175 Million - (ANNEXURE-Q).
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(xiii) True copy of the Deed of Guarantee dated 18t July,
2013 executed by Mr. Shantanu Prakash (Guarantor) -

(ANNEXURE-S).

(xiv) True copy of the Letter of Undertaking given by M/s.
Educomp Solutions Limited dated 18t July, 2013 -

(ANNEXURE-T).

(xv) True copy of the Deed of Hypothecation dated 18th
July, 2013 to secure repayment of the credit facility for

INR 500 Million - (ANNEXURE-U).

(xvi) True copy of the supplemental agreement dated
06.09.2013 wherein certain provisions of the escrow
agreement dated 17.10.2011 were amended -

(ANNEXURE-V).

(xvii) True copy of the loan recall notice 04.05.2017-

(ANNEXURE-W).

(xviii)True copy of the reply dated 08.05.2017 by Corporate

Debtor to the notice, showing inability to repay-

@\//JEHNEXURE-X).
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(xix) True copy of Form 8 for creation of charge & for
modification of charge and Copy of Certificate of

Registration of Charge (ANNEXURE-F) (COLLY).

(xx) True copy of the IT certificate dated 08.05.2017

(ANNEXURE-Z).

(xxi) Computation of the amount due as on 01lst May 2017

(ANNEXURE-D).

(xxii) True copy of Power of Attorney dated 5t September,
2013 in favour of Mr. Sujeet Anand, Vice-President

(ANNEXURE-C).

(xxiii)Original copy of the Form 2 dated 15.05.2017

(ANNEXURE-Y).

7. The ‘Financial Creditor’ recalled the loan by sending a
registered AD letter dated 04.05.2017 (Annexure-W) and called
upon the ‘Corporate Debtor’ jointly and severally to repay the
entire outstanding amount of Rs.13,96,01,507.78/- (Thirteen
crores, ninety six lakhs one thousand, five hundred seven and

paise seventy eight only) alongwith interest and other charges till

m/il'ggaie_oinotice by granting 7 days time.

7" comemeem———————————— i
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8. In reply to the notice, the ‘Corporate Debtor’ has sent reply
and has completely showed its inability as is evident from its

short reply, which reads, thus:

“We are in receipt of your loan recall notice dated 4t May
2017 received by us on 8% May 2017. Please note, we
are currently in financial distress on account of default in
payment by our customers. We are trying our best to
ensure recoveries from our customer, however, it appears
that such recoveries will take longer time than we had
anticipated and thus we are not in a position to clear your

outstanding at the current moment”.

A perusal of the above quoted para does not leave any manner of
doubt that the ‘Corporate Debtor’ has shown complete inability to
pay the debt of the ‘“Financial Creditor’., @~ There is also
acknowledgement of debt by the ‘Corporate Debtor’ and no

dispute regarding the same has been raised.

9. In compliance of the direction issued by this Tribunal,
respondent has filed affidavit of compliance by one Mr. Pramod
Thatoi, a Director of the ‘Corporate Debtor’ attached an audited

Balance sheet for the year ending 2015-16 (Annexure-B) and the

Wx@ng litigations (Annexure-C).
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